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INTRODUCTION 
1. On November 16,2007, Kurtis J. Kintzel, Keanan Kintzel, and all entities by which 

they do business (collectively, the “Kintzels”), filed a pleading entitled, “Motion of the Kintzels, 

et. al., to Modify the Issues, or, in the Alternative, Statement of Objections to the Order to Show 

Cause” (“Motion”).’ The Enforcement Bureau hereby requests that the Presiding Judge dismiss 

the Motion as procedurally defective or deny the Motion on the merits. In support whereof, the 

following is shown. 

2. The Motion advances a hodgepodge of arguments which, collectively, are apparently 

intended to impede the course of this hearing proceeding. Although the Motion is styled as a 

request to modify the issues and objections to the Order to Show Cause, a careful reading of the 

pleading reveals that it may be more appropriately characterized as a premature motion for 

summary decision of various issues or an impermissible petition for reconsideration of the Order 

to Show Cause. As shown below, the relief sought should be rejected. 

ARGUMENT 

The Motion is an Undustified Request for Deletion or Premature Request for 
Summary Decision of an Issue 

3. 

I. 

While nominally styled as a motion to modify the issues in the Order to Show Cause, 

at least one portion of the Motion is more properly viewed as a motion for deletion under Section 

1 .22g2 or summary decision under Section 1.25 1 of the Commission’s rules. As explained more 

The Motion was originally filed on October 26,2007. However, because it was improperly 
direGted to the Commission, the Presiding Judge ordered the Kintzels to file a consent motion to 
withdraw the Motion and file a correctly captioned first page. The Kintzels filed their “Consent 
Motion to Withdraw the ‘Motion to Modify Issues’ from the Commission Docket” on November 
16,2007. 
47 C.F.R. 5 1.229. 

I 47 C.F.R. 5 1.251. 



fully below, deletion and summary decision of any issue in this proceeding at this time is entirely 

unjustified and/or premature. 

4. In Section VI of the Motion, the Kintzels seek to have the Presiding Judge delete 

from the Order to Show Cause the issue pertaining to the alleged discontinuance of ~ervice.~ 

However, in considering a motion to delete issues fiom a hearing designation order, the 

Presiding Judge must determine “whether specific reasons are stated for [Commission] action or 

inaction . . . rather than merely considering whether the petitioner relies on new facts or whether 

[the Commission was] aware of the general matter upon which [the presiding offer] re lie^."^ 

5. The Commission explained its reasons for including the issues relating to 

discontinuance of service in the Order to Show Cause,6 noting “Kintzel also conceded [in the 

response to the Bureau’s letter of inquiry] that Buzz and BO1 had discontinued service to all 

customers in each state where they had been providing services despite having failed to request 

and obtain Commission authorization to do ~ 0 . ” ~  Because the Commission gave a reasoned 

analysis for inclusion of these issues in the Order to Show Cause, the Presiding Judge may not 

delete those issues.* 

The Motion states that it is seeking to have the discontinuance of service “allegations” deleted. 
See Motion at 15. However, motions under Section 1.229 may only seek modification of issues. 
If the relief sought .is deletion of the issues relating to the alleged discontinuance of service, those 
issues are contained in paragaph 24(a) and (e) of the Order to Show Cause. 

Applications of Atlantic Broadcasting Co., et al. , Memorandum Opinion and Order, 5 FCC2d 
7 17,y 10 (1 966) (“Atlantic Broadcasting”). 
See Order to Show Cause at 3 ,4 -5 ,~~6 ,8 ,11 .  

Order to Show Cause at 4,18. Thus, the Commission was clearly aware of the January 17, 
2007 response to the Bureau’s letter of inquiry (“LO1 Response”). That response specifically 
discussed, among other things, the fact that BO1 and Buzz were resellers of Qwest long distance 
services, as well as BO1 and BUZZ’S contention that Qwest was responsible for the 
discontinuance of service. A copy $of the LO1 Response is attached hereto as Exhibit 1. 

Section 1.229(d), which provides that motions to enlarge, change or delete issues “shall contain 
The request for deletion alsojsjnappropriate because it does not meet the requirements of 

2 



6. Furthermore, the relief requested in Section VI of the Motion, with respect to the 

discontinuance of service allegations in the Order to Show Cause, is in the nature of a motion for 

summary decision rather than a motion to delete because it implicitly argues that there are no 

genuine issues of material fact and that the Kintzels are entitled to judgment as a matter of law. 

7. In order for the moving party to be entitled to summary decision, it bears the burden 

of showing: (1) the absence of genuine issues of material fact; and (2) that it is entitled to 

judgment as a matter of law.’ Summary decision is an extraordinary remedy that should only be 

granted “where the parties are in agreement regarding the factual inferences that may be properly 

drawn fiom the record.”” As the moving party, the Kintzels bear the burden of establishing, 

based on their papers, that summary decision would be appropriate.” Mere allegations are 

specific allegations of fact sufficient to support the action requested.” 47 C.F.R. 0 1.229(d). 
Those factual allegations must be supported by affidavits made on personal knowledge. Id. 
While the Motion contains a multitude of factual allegations, it fails to support those allegations 
with an affidavit made on personal knowledge. Rather, the Motion is supported by the Affidavit 
of Kurtis J. Kintzel, sworn on October 26,2007 (the “Kintzel Affidavit”), attached as Exhibit A 
to the Motion. This one-paragraph affidavit states in its entirety that Mr. Kintzel has read the 
motion “and that the facts stated therein are true and correct to the best of my knowledge, 
information, and belief.” It is impossible to tell firom the Kintzel Affidavit which facts are based 
on Mr. Kintzel’s personal knowledge and which are based on information and belief. Thus, the 
Kintzel Affidavit cannot be viewed as an affidavit made on personal knowledge sufficient to 
support a motion to enlarge, change or delete issues. For this reason, as well as for the reasons 
set forth in detail below, the Motion must be denied. 
47 C.F.R. 0 1.251(a)(l). See also Matter of Family Broadcasting, Inc., Order to Show Cause, 

17 FCC Rcd 6180,6188 7 27 (2002) (“Family Broadcasting”); Applications of Martha J. Huber, 
et al., Summary Decision, 9 FCC Rcd 85,86,7 14 (A.L.J. Richard L. Sippel 1993) (“Huber”). 
lo Family Broadcasting, Inc., 17 FCC Rcd at 6188 f 27. 

34 FCC2d 485,f6 (1972) (“Summary Decision Procedures”), quoting Ernest Gellhorn, 
“Summary Judgment in Agency Adjudication,” at 30 (April 1 , 1970) (“The party moving for 
s m q  decision has the buden of establishing through a written record that no triable issue 
exists; and he has this burden even with respect to issues upon which the opposing party would 
have the burden at the hearing.”); Huber, 9 FCC Rcd at 114. 

47 C.F.R. 0 1.25l(a)(l). See also Matter ofSummary Decision Procedures, Report and Order, 
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insufficient to meet that burden,12 The Motion fails to meet these stringent requirements, 
Moreover, the Bureau has not yet had discovev that would enable it to dispute the purported 

facts asserted by the Kintzels in support of the Motion. 

8. The Motion sets forth numerous factual allegations in support of the requested 

relief.13 However, it cites to no admissible evidence in support of those facts, nor does it attach 

any supporting documents, with the potential exception of the Kintzel Affidavit and a letter from 

Qwest to a Leslie Anderson at an unidentified entity.14 

9. The Kintzel Affidavit cannot support the relief requested because it states only that 

“the facts stated [in the Motion] are true and correct to the best of my knowledge, information, 

and belief.”l5 A generalized affidavit on information and belief is insufficient to support a 

motion for summary decision. Rather, the affidavit must be made on personal knowledge and 

must “set forth such facts as would be admissible in evidence, and . . . show affirmatively that the 

affiant is competent to testify to the matters stated The Kintzel Affidavit does not 

attempt to parse out which facts in the Motion Mr. Kintzel affies to on personal knowledge and 

which he affies to on information and belief. Nor does the Affidavit demonstrate that Mr. 

Kintzel is competent to testify to any of the facts that seemingly are incorporated by reference 

into the Affidavit. 

I 10. Moreover, there is no affiant testifying as to the authenticity of the letter from 

Qwest, describing the circumstances under which it was written or how it was maintained, or 

l2 47 C.F.R. 0 1.25 1 (a)( 1). See also Huber, 9 FCC Rcd at 7 14. 
l3 See Motion at 6-9,14-15,17. 
l4 See Exhibits A and B to Motion. 

l5 Exhibit A. 
l6 47 C.F.R. 0 1.251(c). 
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conclude that there are no genuine issues of material fact, nor that the Kintzels are entitled to 

judgment as a matter of law. Because the Kintzels have not met their burden under Section 

1.25 1, the Motion must be denied. 

1 1. Even had the Motion met Section 1.25 1 's requirements, which it has not, summary 

decision is premature and would be inappropriate at this stage of the proceedings. The Bureau 

has not yet had the opportunity to seek discovery and thus is not yet in a position to rebut the 

numerous factual allegations in the Motion. For instance, the Bureau has had no opportunity to 

cross-examine Kurtis Kintzel and Leslie Anderson. The Bureau is entitled and must be 

permitted to pursue discovery prior to adjudication of the issues on the merits. 

11. 'The Motion is an Unjustified Request for Modification or Inappropriate Petition for 
Reconsideration 

12. As noted in paragraph 3, supra, the Motion is nominally styled as a motion to 

modi@ the Issues in the Order to Show Cause. However, various portions of the Motion are 

more properly viewed as a motion for modification under Section 1.22918 or as a petition for 

reconsideration under Section 1 .106(a)(1)'9 of the Commission's rules. As explained more fully 

below, modification at this time is entirely unjustified andor premature, and the Presiding Judge 

may not consider a petition for reconsideration. 

l7 Exhibit B to the Motion is cited only in support of the relief sought in Section VI of the Motion 
(discontinuance of service allegations). 

'* 47 C.F.R. 5 1.229. 
"47 C.F.R. 0 1.251. 

5 



13. Section III of the Motion seeks to have the Presichg Judge reduce the ~ o ~ t s  of 

the proposed forfeitures in the Order to Show Cause?’ Section IV of the Motion argues that the 

inclusion in the Order to Show Cause of violations of the consent decree between the 

Commission and various entities controlled by Kurtis and Keanan Kintzel dated on or about 

February 13,2004 in connection with a proceeding under EB Docket No. 03-85 (the “Consent 

Decree”) and violations of Commission rules that arise out of the same behavior violate the 

Double Jeopardy Clause of the Fifth Amendment to the U.S. Constitution?1 Section V of the 

Motion seeks a separate hearing of the Consent Decree violations pursuant to Section 1.95 of the 

Commission’s rules?2 Finally, Section VI1 of the Motion seeks to have the Presiding Judge 

delete itom the Order to Show Cause the proposed individual liability against Kurtis and Keanan 

Kintzel (the “Kintzel  brother^").'^ Sections III, W ,  V and VII of the Motion are not appropriate 

motions for modification, and the Presiding Judge should not grant the modifications sought by 

the Motion. 

2o See Motion at 4-9. The requested modification does not pertain to any of the issues set for 
determination. Rather, it pertains solely to the amounts of the proposed forfeitures. 
21 See id. at 9-12. The Motion does not actually seek any specific relief in Section IV. Rather, it 
simply states that the “intent to impose additional punishment” for both Consent Decree 
violations and violations of Commission rules arising out of the same behavior “is barred by the 
Double Jeopardy Clause of the U.S. Constitution.” Motion at 12. Moreover, the Motion asserts 
that ‘the purportedly offending issues include subparagraphs (a) through (i) of paragraph 24 of the 
Order to Show Cause. See Motion at 1 1. However, subparagraph (d), alleging violation of 
Bpagraph 15 of the Consent Decree by failing to make required voluntary contributions in a 
time& manner, does not have a corresponding allegation for violation of a Commission rule. 
Moreover, subparagraphs (h) and (i), alleging violations of the Commission’s rules by failing to 
respond hlly and completely to one or more Commission inquiries and by engaging in 
slamming, have no corresponding allegations for violation of the Consent Decree. Thus, 
subparagraphs (d), (h) and (i) are not properly included in this portion of the Motion. 
22 See Motion at 12-14. Presumably, this implicates each of the issues set for determination in 
the Order to Show Cause. 
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14. The requests axe not based on any argument that the Commission failed to 
thoroughly consider these very matters when it adopted the Order to Show nor could 

they be.25 First, with respect to Section II of the Motion, the Order to Show Cause contains a 

lengthy discussion of the history underlying the instant proceeding, including a discussion of the 

earlier proceeding that led to the Consent 

matter by the Commission. Moreover, seeking reduction of the proposed forfeiture amounts in 

the Order to Show Cause is premature not only because the Bureau should be permitted to 

engage in discovery, but also because the proposed forfeiture amounts are just that -proposed 

amounts. Indeed, in paragraphs 3 1-33, the proposed forfeiture amounts are all prefaced by the 

phrase “in an amount not to exceed.” Until such time as the Presiding Judge determines that the 

Kintzels are liable for the alleged violations and issues an ordering setting forth the forfeiture 

amounts for which the’Kintzels are liable, any ruling regarding the constitutional propriety of the 

proposed forfeiture amounts would be advisory in nature. Such a ruling would be inappropriate. 

demonstrating a reasoned analysis of this 

23 See id. at 16-18. As with the relief sought in Section V of the Motion, the relief requested in 
Section VII of the Motion presumably implicates each of the issues set for determination in the 
Order to Show Cause, asthey each include proposed liability against the Kintzel Brothers. 

24 See, e.g., Atlantic Broadcasting, supra, f[ 5 .  
25 The only possible exception is the argument in Section III of the Motion requesting reduction 
of the proposed forfeiture amousits. That portion of the Motion contains a recitation of various 
facts of which the Kintzels believe the Commission was unaware. See Motion at 6-9. However, 
amotion under Section 1.229 must be accompanied by an affidavit setting forth facts supporting 
the requested action, which facts must be based on the affiant’s personal knowledge. As 
discussed in note 7, supra, the Kintzel Affidavit does not state which facts in the Motion are 
based on Mr. Kintzel’s knowledge and which are based solely on information and belief. Such 
an affidavit cannot be sufficient to support modification of a Commission action. 

26.See Order to Show Cause, at 1-3, 772-5. Section 1.80@)(4) clearly states that in determining 
the amount of a forfeiture penalty, the Commission is to take into consideration “the nature, 
ciraunstances, extent and gravity of the violations and, with respect to the violator, the degree of 
culpability, any history of prior offenses, ability to pay, and such other matters as justice may 
xequire.” 47 C.F.R. 5 1.80@)(4). 
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15. Second, as to Section IV of the Motion, the Order to Show Cause considered the 

distinction between violations of the Consent Decree asid violations of Commission rules. 27 

Indeed, the Order to Show Cause specifically addresses the fact that “Violations of a consent 

order represent a serious breach of the Commission’s rules that must be deterred.”28 

27 See Order to Show Cause, at 4-6, I T [  9-14. 

28 See id. at 4 , I  9. Regardless, the issues set for determination in the Ordef do not violate the 
Double Jeopardy Clause. First, the penalties for the alleged offenses at issue are legislatively 
authorized. Missouri v. Hunter, 459 U.S. 359,368-69 (1982). Congress expressly provided for 
the imposition of forfeitures against a party for each separate violation of a Commission rule or 
order. Section 503(b)(l) of the Communications Act of 1934, as amended (the “Act”) provides 
that a person “shall be liable to the United States for a forfeiture penalty” for the willful or 
repeated failure “to comply with any of the provisions of this Act or of any h e ,  regulation, or 
order issued by the Commission under this Act. . . .” 47 U.S.C. 0 503(b)(l)(l3). Section 
503(b)(2)@3) of the Act provides for forfeiture penalties of ‘‘$100,000 for each violation or each 
day of a continuing violation, except that the amount assessed for any continuing violation shall 
not exceed a total of $1,000,000 for any single act or faiZure to act described in paragraph (1) of 
this subsection.” 47 U.S,.C. 0 503(b)(2)(B) (emphasis supplied). (As discussed in paragraph 22, 
inpa, the amounts provided for in Section 503(b)(2)@3) have been increased to $130,000 and 
$1,325,000, respectively.) 

,Violation of a consent decree constitutes violation of a Commission rule and, in the 
instant case, violation of a Commission order. Under its express terms, the alleged violations of 
the Consent Decree constitute alleged violations of a Commission order for which the 
Commission is entitled “to exercise any rights and remedies attendant to the enforcement of a 
Commission order.” Consent Decree at 10,T 23. A true and correct copy of the Consent Decree, 
along with the Adopting Order, is attached as Exhibit 2 hereto. Section 1.95 of the 
Collltnssion’s rules provides that a party to a consent order may be subject “to any further 
sanctions for violation noted as agreed upon in the consent order.” 47 C.F.R. 0 1.95. The alleged 
violations of the Consent Decree are distinct fiom the alleged violations of Sections 63.71, 
54.706 and 64.604(~)(5)(iii)(A) of,the Commission’s rules, 47 C.F.R. 60 63.71,54.706 and 
64.604(c)(S)(iii)(A), set for determination by the Order. Each of the separate alleged rule and 
order violations is subject to the forfeiture penalties provided for in Section 503(b)(2)@) of the 
Act. Thus, where, as here, penalties may be imposed “for any single act or failure to act,” the 
penalties sought for violation of both the Consent Decree and violation of a Commission rule do 
not violate the Double Jeopardy Clause. 

The Motion’s Double Jeopardy argument also fails because the Consent Decree 
violations require proof of a fact thdt violation of other Cornmission rules does not. The ,Order 
specifies for determinaqon whether the Kiihtzels, among other things, willfblly or repeatedly 
vb$a$d the Conspqt ..!y.; ‘D&creeAQas&$& _- discontinuance of service with first notifjmg the 
Commission or the agpmptiate :state. regdatory authority, failure to make universal service 
contributions‘and failke to. dike TRS contributions. See Order to Show Cause, 7 24(a)-(c). It 
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16. Third, with respect to Section V of the Motion, the Commission gave thorough 

consideration to the provisions of Section 1.95, finding that waiver of that section would promote 
; 

administrative efficiency and would serve the public interest: 

Where, in addition to possible consent order violations, there are 
also alleged violations of Commission rules that arise out of the 
same misconduct, relate closely to the alleged violations of a 
consent order, and collectively raise very serious questions about 
the fundamental qualifications of the entities in question, it is 
administratively efficient and would serve the public interest to 
consider such issues in a consolidated proceeding. We therefore 
waive Section 1.95 to the extent that it would otherwise restrict the 
scope of this proceeding to allow a comprehensive inquiry into all 
of the apparent violations referenced above committed by the 
Kintzel, brothers?’ 

Because the Order to Show Cause contains a reasoned analysis of the Commission’s decision to 

waive Section 1.95’s requirement of a separate hearing for violations of consent ordersY3O thereby 

establishing good cause for the waiver:* the Presiding Judge may not modify the Order to Show 

Cause to set the alleged Consent Decree violations for a hearing separate from the alleged 

violations of Commission rules. 

further specifies for determination whether the Kintzels willfully or repeatedly violated Sections 
63.71,54.706 and 64.604&)(5)(iii)(A) of the Commission’s rules by those same actions or 
inactions. See Order to Show Cause, f 24(e)-(g). While it is tempting to say that there is a 
complete identity between the alleged Consent Decree violations and the alleged rule violations, 
there in fact is not. At least three facts are necessary to prove the Consent Decree violations that 
are not needed to prove the violations of Sections 63.71,54.706 and 64.604(~)(5)(iii)(A) of the 
Commission’s rules: (1) the existence of the Consent Decree; (2) the identity of the parties 
bound by the Consent Decree; and (3) the types of behavior prohibited by the Consent Decree. 
Thus, the Consent Decree violations are distinct fi-om the violations of Sections 63.71,54.706 
and 64.604(~)(5)(iii)(A) of the Commission’s rules, and the Double Jeopardy Clause is not 
implicated. 

29 Order to Show Cause at 9,723. 

30 Atlantic Broadcasting, supra, at 7 10. 

3‘h47 C.F.R. 0 1.3. See also AppliCations of State of New Hampshire and McCormick & 
Jacobson, Memorandum Opinion and Order, 14 FCC Rcd 3607,3613 f 12 (WTB 1999). 

9 
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17. Finally, as to Section VIT of the Motion, the Commission thcmq$‘y C Q ~ ~ ~ ~ ~ ~ ~  the 
inclusion of the Kintzel Brothers as parties in this proceeding fiom whom forfeiture and license 

revocation is sought. For example, the Colllmission took into consideration the Kintzel 

Brothers’ ownership and control of the various entities covered by the Order to Show Cause?2 

Moreover, the Commission repeatedly refers to the Kintzel Brothers in addition to the entities 

they control throughout the Order to Show Ca~se .3~  

18. Because Sections 111, IV, V and VU are not appropriate motions for modification of 

issues in the Order to Show Cause,34 they are more properly viewed as petitions for 

reconsideration of the Order to Show Cause. However, petitions for reconsideration are outside 

the purview of the Presiding Judge’s authority. Rather, such petitions “will be acted on by the 

Commi~sion.”~~ Thus, the Presiding Judge may not consider these portions of the Motion. 

19. Even if the Presiding Judge could entertain a petition for reconsideration, the Motion 

as such is without merit. By its terms, Section 1.106(a)(l) provides that the Commission will 

entertain a petition for reconsideration of an order designating a case for hearing ‘‘ic and insofar 

as, the petition relates to an adverse ruling with respect to the petitioner’s participation in the 

pro~eeding.~’~~ The only portion of the Motion that addresses the status of a party is Section VII, 

wMoh seeks to delete the proposed individual liability of the Kintzel Brothers. However, 

32See id. at 1,3-9,77 2,5,6,8,10-15, 17, 19-22. 
33 See id. at 1,3,’1[’1[ 2,5,6. 
34 This is especially true with respect to Sections III and VII of the Motion. Section ITI seeks 
reduction of the proposed forfeiture amounts. Section VII of the Motion seeks to removed the 
pzoposed liability of parties to this proceeding. These are not “issues” set for determination, and 
thus do not constitute the types of modifications contemplated by Section 1.229. 47 C.F.R. 0 
1.229(a). 

35 47 C.F.R. 0 l.l06(a)(l). 
3k Jd. 
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because the Kintzel Brothers are named as parties to this proceeding, there has been no adverse 

ruling with respect to the Kintzel Brothers’ right to a hearing.37 Thus, reconsideration is 

unavailable. 

III. Modification of the Order to Show Cause to Include a More Definite Statement is 
Unavailable and Unjustified 

20. Section II of the Motion seeks a “more definite statement” regarding the number and 

instances of violations so that the Kintzels may “assess whether the Commission’s proposed 

penalties are authorized under Section 503 or exceed statutory limits.7738 Section 1.229 applies 

only to motions seeking to enlarge, delete or modify is~ues.3~ Section I1 does not seek 

modification of an issue. Regardless, the Presiding Judge should deny the requested relief 

because the Order to Show Cause contains sufficient particularity regarding the calculation of the 

proposed forfeiture amounts, including citation to supporting authority. 

21. According to the Motion, the Order to Show Cause states only “in very general 

terms the allegations” supporting the proposed forfeitures and “offers no detail on the number of 

instances that would justify such astounding penal tie^."^' In support of this assertion, the Motion 

refers to paragraphs 31-33 of the Order to Show Cause.41 However, the Motion fails to bring to 

the Presiding Judge’s attention paragraphs 18-21 of the Order to Show Cause, which set forth the 

exact detail sought by the Motion. For example, paragraph 20 states: 

37 See, e.g., Family Broadcasting, Inc., Order to Show Cause, 16 FCC Rcd 12801,12803 7 6 
(2001); Applications of Seattle Public Schools, Memorandum Opinion and Order, 60 Rad. Reg. 
2d 1073, fi 6 (1986); Matter of RCA American Communications, Inc., Memorandum Opinion and 
Order, 69 FCC2d 426,Y 4 (1978). 

38,Motion at 3. 

39 Seepote 33, supra. 

40 Motion at 3. 
41 Id. 
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Issues are specified below to determine whether the Kintzel 

Consent Order.’ Each violation of this paragraph carries a potential 
forfeiture of $130,000 per violation or each day of a continuing 
violation except that the amount assessed for any continuing 

to act. The Kintzel brothers apparently failed to remit 12 
consecutive monthly voluntary contributions required under 
paragraph 15. These apparent violations each represent a separate 
continuing violation, and it therefore shall be determined whether 
the Kintzel brothers are subject to a forfeiture in an amount not to 
exceed $15,900,000. 

brothers engaged in conduct that violates paragraph 15 of the 

, violation shall not exceed $1,325,000 for any single act or f’dlure 

Because the Order to Show Cause contains sufficient particularity regarding the “number of 

instances” supporting the proposed forfeiture amounts, a more definite statement is unnecessary. 

22. The Motion further seeks a specific statement regarding “the authority upon which 

the imposition of fines is based, for each alleged violation.”42 This request appears to be based 

upon the mistaken belief that the Order to Show Cause proposes penalties in excess of the 

statutory limits set by Section 503 of the Act.43 However, the Motion fails to take into account 

Section 1.80@) of the Commission’s rules, which provides’that the maximum forfeiture allowed 

against a common carrier is “$130,000 for each violation or each day of a continuing violation, 

except that the amount assessed for any continuing violation shall not exceed a total of 

$1,325,000 for any single act or failure to act described in paragraph (a) of this section.”44 The 

Order to Show Cause expressly cites to Section 1 .80(b)!5 It also cites to Section 1.95 of the 

42 ~ d .  
43 See id. 
44 47 C.F.R. 0 1.80@). Pursuant to the Debt Collection Improvement Act of 1996,28 U.S.C. 0 
2461, which requires federal agencies to adjust maximum statutory civil monetary penalties at 
least once every four years, Section 1.80(b) was amended in 2004 to increase the maximum 
axailable forfeiture amounts. See Amendment of Section 1.80@) of the Commission’s Rules, 
Order, l(9 FCC Rcd 10945 (20.04). 
45 See Order to Show Cause at 8, n. 37. 
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Commission's rule$6 in support of the proposed forfeiture relating to the amounts for which the 

Kintzels could have been liable under the Order to Show Cause that initiated the original hearing 

that led to the Consent Decree at issue in the instant pr0ceeding.4~ Additional particularity is 

unnecessary.4' 

CONCLUSION 

23. For the foregoing reasons, the Bureau respectfblly requests that the Presiding Judge 

deny the Kintzels' Motion to Modify the Issues, or, in the Alternative, Statement of Objections to 

the Order to Show Cause. 

4647 C.F.R. 0 1.95. 
47 Order to Show Cause at 7,117. 
48 Bven if the Order to Show Cause did not contain the specificity sought by the Motion 
reg&ding.the number of instances of ~olations by the Kintzels, modification of the Order to 
Show Cause 'to include such additional information is unnecessary. The Kintzels are fiee to avail 
tlkRselves oi!perpissi?edis%overy qnder the Commission's rules. Such discovery would 
@tovide the $ntzefS Gith thelrelevkt .ditails and facts they need regard&g the issues set for 
ditegnination. 
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Respectfully submitted, 
Kris Anne Monteith 
Chief, Enforcement Bureau 

Michele Levy Berldve' 
Attorney 
Investigations and Hearings Division 

Federal Communications Commission 
445 12th Street, S.W., Room 4-C330 
Washington, D.C. 20554 

December 4,2007 
(202) 418-1420 
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EXHIBIT 1 



Brian Hendricks, Esq. 
hvestigations and Hearings Division 

Brian.Hendricks@fcc.gov 
445 12* Street S.W. Room 4-A327 
Washington D.C. 20554 

Federal Communications Commission 

Cc: Eric 5. Bash, Esq. 
Investigations and Hearings Division, Enforcement Bureau 
Federal Communications Commission 
Eric.bash@fcc.gov 
445 12* Street, S.W. Room 4-A460 
Washington, D.C. 20554 

Dear ‘Mr. Hendricks, 

Per our telephone conversation, you extended our response date to January 20,2007. This 
response is emailed today, January 17,2007, with an original being mailed first class. ‘ 0 .  

Below are my responses to your inquiries fkom your December 20,2006 letter. Neither 
Business Options, kc. nor Buzz Telecom, Corporation is in business and generating 
income that could pay for legal. representation. Without legal council, I have responded to 
the best of my ability. 

Inq* #1 
Business Options, Inc. and Buzz Telecom, Corporation (collectively hereafter known as 
‘%OS”) resold Qwest long distance services, primarily to residentid customers. 1 
received a notice via email on November 11, 2006 stating that the Qwest November 
invoice could fiow be viewed on-line. The actual invoice came several days later. Per the 
*BOS contract with Qwes’t, the payment terms were net 10, thus the due date should have 
been November 21. ‘on wovember Z O ~ ,  Qwest sent another email late in the day giving a 
one day notice for payment or accounts would be suspended the following day. 

To my knowledge, we had never even been thirty days late and we needed about a week 
as our billling was sent out late: I attempted to resolve the situation with Qwest, but to no 
avail. Qwest shut off nearly 28,000 EOS customers over the next 7 days. 

So to generally answer your inquby fl, BOS did discontinue service to its customers as a 
result of$he psychotic adtions b,y Qwest. 28,000 customers lost their long distance service 
and BOS was out,of btisines wi+ 17 days from the date the invoice was made 
avgilable on-line. I’m s q e  %s,h& n’ever’been done in the history of telecom, let alone 
any other business secto& We did disconhue service to every customex in every state 
we were . p r ~ v ~ ~ ~ g ; s . ~ ~ i c ~ ~ t ~ ~ ~ h o w e v e r ,  , ,  we did -not do so intentionally and did not want 
to go out of bushgss. 



After the customers were shut off and Qwest customer service telephone lines lit up, 
Qwest proceeded to have another of their resellers contact BOS to get the disconnected 
customers some immediate help. Qwest proceeded to turn the customers service back on, 

number to the other Qwest reseller who began servicing the previous BOS customers. 
Additionally, there is another Buzz Telecom out of Canada. 

but not under the BOS reseller account. I conveyed the company trade names and toll Gee 

If you see the name Business Options or Buzz Telecom arise from any sales call, service 
issue, or billing situation after November 2006, please know that it is not aiWated with 
me, Business Options, Inc. an lllinois corporation or Buzz Telecom, Corporation a 
Nevada corporation. BOS has not marketed to new customers since September 2006 or 
serviced or billed any customers since November 2006. 

la) Buzz Telecom, Corporation and Business Options, hc. have both discontinued 
providing long distance service. 

lb) The states in whioh BOS had no customers axe: Alaska, Arizona, Connecticut, 
Hawaii, Maine, Utah, and Vermont. BO$ had customers in every other state. 

IC) BOS service was discontinued between November 18& and November 30~l2006 to 
all existing customers. 

Id) Because BOS had no intention of discontinuing long distance service to its 
customers, BOS had not requested authorization to discontinue service fi-om the FCC or 
any state, thus no permission was granted. 

2. I’ve attached copies of invoices fiom USAC dated Jmuary 4,2007. On the invoices, 
Buzz Telecom, Corporation owes USAC $2,869.55 due on February 2, 2007 and 
Bushess Options, I ~ G .  awes USAC $2,262.40 due on February 2, 2007. 

The invoices were attached to a letter from USAC stating, “The Commission has 
determined that the loutstgnding debt, including presently accrued interest, administrative 
costs, and penqlties ow& is $2;869.55” ($2,262.40 for Business Options, Inc.). 

I am not throu& much of the paperwork that I had staff members handling before I had 
to terminate, their employment, I can forward other USF data as it arises. 

3. The last TRS contribution invoices 1 could locate were fiom August and September of 
2005. The amounts were $2,27.and $2.28 respectively and both were paid. 

4. To my knowledge, all TRS payments due at the date ofthe Consent Decree have been 
paid. 



6. The voluntary contribution of $5IO,OOO has not been completely satisfied. 

6a. May 15,2004 through July 15& 2005 were paid. August 15,2005 to present have nQt 
been paid. 

6b. Per myrecords, $160,500 has been paid and $192,600 is past due. 

6c. M e r  the negotiations were concluded between BOS and the FCC, my attorney filed 
suit against BOS for non-payment. Although their initial quote to represent BOS was 
$25,000, wbich I had agreed to, the length of the representation including depositions in 
hdiana increased their fees substantially. BOS paid over a quarter of a million dollars to 
our attorneys, 1OX the initial quote, but still had a ?4 million dollar balance. Defending 
BOS again against one of the largest attorney h s  in New York took time and money. 

At the same b e  the FCC and then our attorneys were suing BOS, the Equal 
Employment Opportunity Commission, a different branch of the Federal Government, 
filed a sexual harassment suit against BOS stating a sales manager had harassed four 
telemarketers. The case lasted three years and went to a full jury trial. After two weeks of 
testimony, the jury returned from deliberation almost immediately voting unanimously in ' 

ow favor. However, the cost to defend BOS against the EEOC and its enormous staff and 
resources, was over $500,000 and many, many hours of investigation, coordination and 
preparation. 

Defmding ourselves against the PCC, our attorneys, and the EEOC depleted our 
operating expenses and more than that, continually took attention away fkom expanding, 
or ,at least maintaining, the telecom customer billing base. 

Our customer base SW fiom ngarly 50,000 Gustomers to less than 15,000 customers. 
There was no longc&nough Nqrldng capital to.pay all obligations made. I know this is a 1 

long-winded w$q, buttit ?s $hat ohcurred and the reason we ended up short on working 
capitol and not paying the voluktatry contribution.' 

7. BOS established m excellent code of conduct that conformed to the consent decree. 

7a. Three copies of the Code of Conduct are attached as it was updated. 

7b. The code ,itself has a place for the reader to sign as an attestation of their full 
understanding. 

7c. Kuxtis and Kemm yintzel were responsible for developing and drafting the code of 
conduct. TheCode of Conduct was gresented to prospective employees for signatures at 
the time :of me,  .along witktheh- eniBloyment contract. The Director of Personnel was the 

.II gason x:spo@Me $br ~s,$&?g qat  pew and existing sales representatives had viewed 
.' , ~ ~ , ~ - a ~ ~ ~ ~ ~ ~ ~ , o ~  ajsignature the Code of Conduct. & ;::*., ~ .h. 

. 



All Sales Representatives were required to read, understand and sign this Code of 
Conduct prior to stating their job. To the best of my knowledge, this was done .in every 
case. 

7d. I have attached copies for three sales representatives reaffirmations. EaGh of the three 
representatives I chose to include worked at BOS fkom before the Consent Decree was 
signed so you can see that this Code of Conduct was renewed. After the EEOC suit 
concluded, we cleaned all personnel files of items that were not legally mandated and 
there was no agreement in the Consent Decree to. keep copies of these reaflirmations so 
the latest reaflknations, summer of2006 and possibly winter of 2005, are attached. 
Our Regulatory Department was to do this action every six months. 

8. BOS established written policies concerning the national “Do Not Call” list. 

8a. Copies of the Policies and procedures are identified and attached. These policies were 
distributed to each employee that worked for BOS at the time they were created and then 
became part of the initial sales representative training for new hires. 

8b. Customer names were put into a database and the submission slips were not retained. 
BOS stopped all marketing efforts to new customers in September of 2006. I do not know 
where or if the database is stored. To my knowledge, BOS has never had a legal 
complaint for calling someone on the Do Not Call list thus nor do I know of any 
regulation stating the database ox list has to be retained if no new marketing is being 
done. 

9. BOS previously sent to the FCC %e recorded verifications on the nine complaints 
being requested. BOS no longer has a accouxlt with the verification company and has 
been prohibited by it fiom xetrieving these verifications a second time. 

9a. A copy of ;the verification contracts between BOS and The Verification Company and 
BOS and Voice Log are identified and attached. 

9b. Verification scripts are attached. 

9c. The tidy executed contracts between BOS and the verification companies are the 
documents reflecting instructions to the verification companies. The contracts are 
attached. 

9d. The verification scripts are attached and based upon applicable rules and regulations. 
In fact, one representative of Voice Log told me that our verification script i s  the longest 
he had ever seen. Additionally, the verification companies axe two of the largest in the 
industry and describe themselves as experienced and expert in their knowledge and 
ability to perform their specific duties. 

I .  

9e. The contracts between The VeriQca$on Company and Buzz Telecom and Voice Log 
and Buzz TePecom ‘list kddxresses. Buzz Telecom Corporation is located in Merdlville, 



Indiana and a31 its employed representatives work out of Mem-ilhiUe, Indiana, h the 
spring of 2006, Buzz began utilizixlg Telecommunications on Demand, Inc. to assist in its 
marketing efforts. TOD utilized three call centers in the Orlando area of Florida, one in 
Las Vegas and one in Ohio. The Verification Company is located in the Tampa area of 

Log lists Maryland as their corporate headquarters in the contract. I’ve never been to the 
Voice Log offices and have no idea where their representatives are physically located, but 
attest that neither they nor any representative ftom The Verification Company is working 
out of my office. 

Florida and all of their verification representatives work out of their headquarters. Voice 

10, There were no complaints attached to the letter I received by fax fkom Mi. Harhader. 
All verifications for the past few years have been done by either The Verification 

approximately 99% of the verifications for BOS. 
> Company or Voice Log as described in 9-9e above. The Verification Company did 

11. A list of complaints received by BOS since May 1,2006 is being compiled and will 
be forwarded. The verifications scripts and sales scripts are attached. Nearly all 
complaints originated Born the independently contracted marketing firm. The penalty to 
the sales representatives in the contracted fkm were 1) TOD, the company itself, was 
ordered to cease and desist fiom marketing for BOS and a bit later 2) the TOD contract 
with BOS was terminated. 

As to the verification compa&s, their locations, etc. my response is the same as 9-9e 
above. . 

12.The sales script used& attached. I did not locate our oldest script, but did attach the 
verification script &om the older sales script. 

13, BOS purchased a lead base of all residential customers located in the United States. 
Billing Concepts supplied BOS with a database of numbers that they could not LEC bill. 
BOS added to this database numbers flom the nationd, state, and company Do Not Cd 
lists. The leads base was scrubbed against the do not call database to provide a national 
list of residential customers that could be called. Approximately 300 leads per day per 
representative from this list were then printed and given. to sdes representatives to be 
called. 

13a. If a telep.hone number was not on a Do Not Call list and could be LEC billed, it 
would be printed out for sales representatives to call. There were no other criteria to 
select persons to call. 

13b. No target. marketing has ever been done. We’ve never bought lists of selected 
groups, agw, organizations, etc. At one time, we did give senior citizens an additional 
10% discount, similar to Denny’s Restaurant or the movie theaters. We did not target 
seniors, but offered this discount if they stated that they were a senior citizen. To the 
d e h e n t  of ,tlie qnsqers ,  two states accused BOS of targeting seniors so we stopped 
giving seniors a 10% didcomt. 
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14. In the spring of 2006,- BOS began using Telecommunications on Deniand, Inc. , 

(“TOD”) to generate new 6ustorners for the BLIZZ Telecom network. TOD utilized five 
call centers, sub-agents of TOD. As I’m sure your records iizdicate, we lime had 
virtually no FCC or stute inquiries over the post forti. years rind tlze increcise of 
inquiries started when we begarz out sourcing our nznrkefing of new customers. Also in 
the spring of 2006, we reduced our in-house sales staR by 80%. 

.14a. The contract between Buzz Telecom and TOD is attached. 

14b. They were to use the same sales scripts as BOS. All customers generated by TOD 
were put through the same verification procedures as were established for BOS sales 
representatives, by the same verification companies and BOS paid for the verifications to 
be done. 

15. Until October of 2006, BOS utilized LEC billing to bill nearly all of its customers and 
never had the ability to insert promotronal materials into the LEC bills. Prior to October 
2006, I recall doing only one bill inserts for a nutritional product to the small group of 
direct billed customers we did have. Since we did not get any responses, we ceased doing 
the promotion after a month or so. I do not have a copy of this particular promotion. 

In October of 2006, we began direct billing our entire customer base. The following 
notices and promotions are attached 1) October notice to customers that we were 
switching to direct bill from LEC bill, 2) holiaay letter written by Keanan Kintzel sent in 
the November invoice to customers announcing we were lowering all of their intrastate 
rates froin 13.9 cpm to 8.9 cpin, a 4‘0% reduction in their rates, 3) $100 fiee long distance 
gift certificate for those that stayed with our firm for 12 months continuously and paid 
their bill on time each month. This was to go out in the November invoice, but the 
company that did our mailing €ozgot to insert the certificate. I believe the certificates 
were put on an auto responder for those customers that emailed us and would have been 
sent out with the December invoices had our customers not been disconnected. 

Lrastly and as an update to, you, I. have sent letters from Business Options, Inc. and Buzz 
Telecom, Corporation to each state’s Secretary of State asking for them to cancel our 
right to transact business in their state and to each state’s Public Utility Commission 
reiuesting our certificates to resell long distance service be cancelled. We’re done. 

Respectfully Submitted 

B&&tess Options, Inc. 
Buzz Telecom, Corporation 
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Before the 20 11 JF& w - O S  
FEDERAL COMMUNICA"I0NS COMMISSION 03046 

Washington,D,C. 20551 ,? . . 

In the Matter of ) EB Docket No. 03-85 

BUSINESS OPTIONS, INC. ) File No. EB-02-TC-151 

Order to Show Cause and Notice of 
Opportunity for Hearing ) FRN:O007179054 

1 

1 

1 

) NAUAcct. No. 200332170002 

CONSENT ORDER 

Issued: February 18,2004 Released: February 20,2004 

This is a ruling on Joint Request for Adoption of Consent Decree and Termination 
of Proceeding, filed on February 17,2004, by the Enforcement Bureau ("Bureau") and 
Business Options, bc. l("B0I") in accordance with OQ 1.93 and 1.94 of the Commission's 
rules [47 C.F.R. 00 1.93,1.94].' 

This proceeding was set for hearing by Order to Show Cause and Notice of . 
Opportuni~ for Hkaring, 4 8 F.C.C. Rcd 688 1, r e l d  April 7,2003 ("OSC'). Issues were 
specified to determine whether BO1 had made misrepresentations or engaged in lack of 
candor (Issue a); to determine whether BO1 had changed consumers' prefemd carrier 
without their authorization in willful or repeated violation of 8 258 of the Communications 
Act of ,1934, as amenw (th& "Act:') and 155 64.1100-1 190 of the Commission's rules 
(Issue b); to cle~e~&@n@Mhetliqr'B@ had failed to file FCC Form 499-A in willful or 
repeated violation of #<Me1 155 of the Comtnission's rules (Issue c); to determine whether 
BO1 had discontiuuedsedce widput Commission authorization in willful or repeated 
violation of 6 214 of the Act and 88 63.71 and 63.505 of the Commission's rules (Issue d); 
to determine whether BOI's autho&ation pursuant to 6 214 of the Act to operate as a 
common camiertshould be. revoked* (Issue e); aqd to determine whether the BO1 andor its 
principns should be odered to cease and desist from the provision of any interstate 
wmbn carrier'sbrviqs without the prior consent of the Coxnmission (Issue 0. See OSC, 
18 F.C.C. Rcd at 6894 fl36). 
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If it were shown that BO1 willfully or repeatedly violated the provisions of the Act 
or the Commission’s rules noted above, <then it would further be determined whether a 
forfeiture, in the maximum amount of $80,OOO for each unauthorized conversion of listed 

$120,000 for the unauthorized discontinuance of service, should be imposed. See OSC, 
18 F.C.C. Rcd at 6894-95 c1[ 39). 

complainants’ long distance SCMCB, $3,000 for the failm to file a sworn statement, and 

By Memorandum Opinion and Order, FCC 03M-33, relcawd August 20,2003 
(“MObiO”), additional issues were specified to determine whether BO1 and its dated 
entities, Buzz Telecom Corp. (“Buzz”), U.S. Bell and/or Link Technologies (collectively, 
“U.S. Bell”) failed to make required universal service contributions in violation of 
P 254(d) of the Act and 0 54.706 o€ the Commission’s rules (Issue 8); to determine 
whether BOI, Buzz and/or U.S. Bell had failed to make required cmtributions to the 
Telecommunications Relay Services Fund in violation of 0 64.6w{c)@)(iii)(A) of the 
Commission’s rules (Issue h); and to determine whether BOI, Buzz and/or U.S. Bell 
failed to fde Telecommunications Reporting Worksheets ~Wor€csha6ts”) in violation of 
§§ 54.711,54.713 and 64.604(c)(iii)@) of the Commission’s rules @sue i). In addition, 
if it wexe shown that 801, Buzz and/or W.S. Bell willfully or repeatedly violated the 
provisions of the Act or the Commission’s rules noted above, then it would further be 
determined whether a forfeiture, in the amount of $1 15,533.52 for the failures to make 
required universal service contributions, $lO,OOO for each failun to timely file Workshbets, 
and $lO,OOO for each failure to make required contributions b the TRS Fund (Issue j) 
should be imposed. Memorandum Opinion and Order, FCC 03M-33 at 4 fl lo), clari&d, 
Memordum Opinion Lutd Order, PCC 03M-57, released December 23,2003, and 
clarificiztiin Orakr, FCC 04M-04, released January 30,2004. I 

By Memorandum Opinion and Or&r, FCC 03M-54, released December 9, a 3 ,  
Issues b, c and d were resolved by summary decision against BOL By Memurandm 
Opinion lutd O&r, FCC 03M-58, relcased.Decembcr 24,2003, Issues g, h, and i were 
resolved ag&st BOI, aBuzz3md US. i$kU. See 47 C.F.R. 8 1.94 (f) (consent decrae 
provisions-sht$lnW e&ect procediires for resolving issues by summary decision after 
hearing desjgnation. The= were no fmdiags of misr\tpresentation or lack of candor, or of 
any c&e dispositive issue ineonnation with either of these summary decisions. 

Public Interest 

BO& its affiliates (Buzz and U.S. Bell) and their management company, Avatar 
Enterprises, Inc. (collectively, the Tompanies”),2 and the Bureau have e n t e d  into a 
Consent Decree which would resolve all of the issues. Approval of the Consent Decree 
authorizes terminaiingthis proceeding. 

- -- 
I 
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Approval of the Consent Decree will further the public interest by securing 
repayment of BOI’s universal service debt, adequately sanctioning BO1 for the violations 
cited in the summary decisions, and instituting a compliance plan that will ensure that BQI 

compliance with the Commission’s slamming and reporting requirements, in exchange for 
the prompt disposition of this proceeding’s remaining issues. In addition, the Consent 
Decree requires BO1 to make a voluntary payment (not a fine or a forfeiture) in the amount 
of $510,Ooo to the United States Treasury over four years? 

remains curtent with its universal service and TRS obligations and that will ens- 

The Consent Decree will secure future compliance with the law by the Companies 
and their principals in exchange for the prompt disposition of this proceeding. See 
5 1.93(b) of the Commission’s rules. Accordingly, based upon a review and evaluation 
of the Consent Decree, it is concluded that the requirements of $9 1.93 and 1.94 of the 
Commission’s rules are satisfied, and that the public interest would be served by approval. 

The Consent Decree is to be filed with the Secretary and placed on the public 
record by the effectivemdate of this Consent Order. 

l” IS ORDERED pursuant ,to Q 1.94(d) of the Commission’s rules, that the Consent 
Decree IS AWROWD. 

lT IS FURTHER ORDERED pursuant to 6 1.94(d) of the Commission’s d e s ,  that 
the record of this ,proceeding IS CLOSED. 

IT IS FURTHER ORDEREtD pursuant to 8 1.94(b)(7) of the Commission’s rules, 
that aLof the &sues spepi@d.in the Ur&t to Show Cawe and Notice of Opportunity for 
Hearigg ARkRES0L-D. 

.~ ~~ ~~ 

, /  

istent with precedent 
e unauthorized changes 

maximum allowed by 
contribution; and $lO,OOO 
R 5 1.80, note to section 

I. . , 

I 



IT IS FURTHER ORDERFiD that pursuant 00 0 1.94(e) of the Commission’s rules, 
the Joint R uest for Adoption of Consent Dccree and Termination of pxoceedisg B 
GRANTED. 7 

. FEDERAL COMMUNICATIONS COMMISS~ON~ 

RichardL. Sippcl . - 
Chief Administrative Law Judge 

‘ However, the Commission q y  review the Consent Decree on its own motion Mder 9 1,302 of 
the Commission’sxules.~’ See g+~1.94(e). Tiiercfore, this Consent Order a n d h  Consent Decme 
will + o w  effective and &is ppxdjpg isAterminated 50 days after its public rekase if the 
Codssion ,do& nobrevkw the C o n d  b d e r  andlor the Consent Decree on its own motion. 
47 C.F!R. 9 1.302. 
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Before the 
Federal Cornmubations Commission 

Washington, D-C 20554 

In the Matter of ) E3 Docket No. 03-85 
1 

BUSINESS OPTIONS, TNC. ) File No. EB-02-TC-15 I 
1 

1 
Order to Show Cause and ) NMAcct. No. 200332170002 
Notice of Opportunity for Hearing 

) FRN 0007179054 

1. The Enforcement Bureau (the “Bureau”) of the Federal Communications 
Commission (“FCC” or “Commission”) and Business Options, Jnc. (“BOI”) hereby enter 
into this Consent Decree ’for the purpose of terminating the above captioned proceeding 
(the ‘Troceeding”) initiated by an Order to Show Cause and Notice o f  Oppoaunity for 
Hearing (“Order to Show Cause”) issued by the Commission on April 7,2003.’ 

2. For purposes of this Consent Decree, the following definitions shall apply. 

(a) “Affiliates” means any entity owned, directed or controlled by either 
Kurtis J. Kintzel, and/or Keanan Kintzel, which provides or mark- long 
distance telephone service. 

(b) “AVATAR” means Avatar Entergrises, Inc., all d/b/a entities, and any 
entity oyned, <directed or controlled by AVATAR or its principals, K d s  
5. and Keandn Rirrtzel, including all subsidiaries, commonly-owned 
affiliates, successors, and assigns that provide or market long distance 
telephone service. 

(c) “BW means m us it less options, kc., a~ a l a  anti related entities that 
provide or market the sale, of long distance telephone service, including 
U.S. Bell, hc., Link Technologies, Buzz Telecom Corporation, and any 

r entity owned, directed or controlled by the company or its principals, 
Kurb’s J. fintzel and Keanan Kintzel, including all subsidiaries, 
co;mmonlyswned, affiliates, successors, and assigns that are engaged in 
the business of pmviding or marketing long distance telephone service. 

“Bureau” means the Snforcement Bureau of the Federal Communications 
Commission. 

;i 

(d) 

, -  ’ SeeYOrder tg 6@w Ckzwqand Notice u$Opportuni$yfou Hearing, 18 FCC Rcd 6881 
(2003). , .  I .  

.F 



‘‘BUZZ’’ means Buzz Telecom Corporation, all d/b/a entities, and any 
entity owned, directed or controlled by BUZZ or its principals, Kurtis J. 
Kintzel nnd Kea& Wtzel, including all subsidiaries, commonly-owd 
afiiliates, successors, and assigns that axe engaged in the business of ’ 

providing or marketing long distance telephone service. 

The “Companies” meas BOI, US. BelVLINK, BUZZ, and AVATAR. 

“Customer” means a consumer (a natural person, individual, governmental 
agency or entity, partnership, corporation, limited liability company or 
corporation, trust, estate, incorporated or unincorporated association, and 
any other legal or commercial entity however organized) offered, 
receiving, or previously receiving inter-exchange services fiom the 
Companies. 

“Discontinuance Application” means the application that must be filed by 
a domestic carrier before it discontinues, reduces or impairs service as 
prescribed in 47 C.F.R. 8 63.71 (2002). 

“Effective Date” means the date on which the Order becomes a Final 
Order. 

“FCC” or the “Commission” means the Federal. Communications 
Commission and all of its bureaus and offices. 

“Final Order” means an order that is no longer subject to administrative or 
judicial reconsideration, review, appeal, or stay. 

“Independent Third Party Verifier‘’ means, in addition to the qualifications 
set forth in 47 C.F.R. 0 64.1120(ii)(3), an entity (i) whose employees are 
not paid. directly by the Companies, (ii) whose owners are not employed 
by the Companies in any way, and (iii) whose employees andor owners 
are not related*by blobd or marriage to Kurtis or Keanan Kintzel. 

‘%Sisleading“ means, a misrepxesentation, omission, or other practice that 
is intended or could +reasonably be expected to deceive, confuse or . 
rmiSinfonn a reasonable consumer acting reasonably under the 
circumstances. 

“Order” .means the order ofthe presiding officer adopting the terms of this 
Consent Decree without change, addition, or modification. 

“Order to Show Cause” means the Order to Show Cause and Notice of 
Opportunity foxHeahg, 18 FCC Rcd 6881 (2003). 

2 
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fp) The ‘??Parties” means the Companies and the Bureau. 

(q) The “Proceeding” means the evidentiary hearing initiated by the Order to 
Show Cause. 

(r) ’Registration” m e m  the filing of the informaton set forth in 47 C.F.R. 0 
64.1 1 95 (2002). 

(s) “Re-provisioning” means the practice of changing a former customer’s 
long distance telephoue service back to the Companies without obtaining 
authorization or verification of any authorization from that customer for 
the change. 

(t) “Sales Call” means a telephone solicitation for the purpose of obtaining or 
re-obtaining a customer for the Companies’ long distance telephone 
service. 

(u) ‘‘Sales Representative” means a person working for or on behalf of the 
Companies, whose job involves soliciting potentia1 customers for the 
Companies’ ,long distance telephone service, 

(v) “Slamming” m~ms the changing of a telephone owner’s long distance 
carrier without following the procedures set forth in 47 C.F.R, 64.1120 
(2002). 

(w) ‘V.S. Bell/LDK’’ means U.S. Bell, Inc. and its successor, Link 

successors, ,and assigns. 
, Technologies, including all subsidiaries, commonly-owned affiliates, 

I. BACKGROUND 

3. On April 7s 2003, the Comission released the order to Show Cause, 
initiating an evidentiary hearing to determine whether BO1 had (1) made 
misrqpresentations or engaged in, lack of candor, (2) changed cotls1Uners’ preferred 
Carrie? without their authorization lip willfil or repeated violation of section 258 of the 
Act! apd set&ons 64.1100-1 190 ofthe Commission’s rules: (3) failed to file FCC Fom 
499-A in Willii4 ,or repeated violatibn 0;f section 64.1 195 of the Commission’s rules: and 
(4) discontinued sedice tlr;i’thout ’ Commission ‘authoiization in willll. or repeated 
violation of section 214 of the Act’ and sections 63.71 and 63.505 of the Commissim’s 

’ 47 U,S,C. 0 258. 

47 C.F.R. 04 64.1100-1190 (2002). 
47 C,F.R. 0 64.1 195 (2002). 
47 U.S.C. 3.214. 

3 
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rules.‘ The Commission ordered BO1 to show cause why BOI’s operating authority 
under section 214 of the Act7 jslould not be revoked and why BOX’S principals should not 
be ordered to cease and desist fiom the provision of any interstate common carrier 

on notice that the Commission could order a forfeiture of as much as $80,000 for each 
unauthorized conversion of named complainants’ long distance service, $3,000 for the 
failure to file a sworn statement or Registration Statemat, and $120,000 for the 
unauthorized discontinuance of service. The Bureau was made aparty to the Proceeding. 

services without the prior consent of the Camrnission. The Order to Show Cause put BO1 

4. On August 20,2003, the presiding officer issued a Memorandum Opinion 
and Order’ expanding the hearing to determine whether: I)  BOX, BUZZ a d o r  US. 
BelVLINK had failed to make required contributions to federal universal service support 
programs in violation of section 254(d) of the Ace and section 54.706 of the 
Commission’s rules;“ 2) €301, BUZZ and/or US. BeWLINK had failed to make required 
contributions to the Telecommunications Relay Services (“TRS”) Fund, in violation of 
section 64.604(~)(5)(iii)(A) of the Commission’s rules;” and 3) BOI, BUZZ, U.S. 
BelVLIM( had failed to file Telecommunications Reporting Worksheets in violation of 
sections 54.71 I, 54.713 and 64.604(c)(iii)(B) of the Commission’s rules.’2 The presiding 
officer also put BOI, BUZZ and/or US. BelYLINK on notice that the Commission could 
order a forfeiture for the failure to make required universal service contributions and a 
forfeiture of as much as $10,000 for each failure to file required TRS contributions and 
for each failure to file Telecommunications Reporting Work~heets.’~ 

5. On December 9, 2003, the presiding officer granted the Bureau’s first 
motion for padal summary decision, finding that BO1 had changed consumers’ Iong 
distance telephone service on sixteen occasions without following Commission 
verification prociedures in violation of section 258 of the Act14 and section 64.1 iZO(c) of 
the Commission’s rules,” had willfully failed to file its FCC Form 499-A in violation of 

47 C.F.R. 50 63.71 and 43.$05 (2002). 
’ ’ 47 U.S,C. Q 214. 

Memorandum Opinion andOrder, PCC 03M-33 (Aug. 20,2003). 
’ 47 U.S.C, 5 254(d). 

” 47 C.F.R. 4 64.604(~)(5)(iii)(A) (2002). 

l 3  Memorandum Opinion and Order, FCC 03M-33 (Aug. 20,2003). 

” 47 C.F.R, 6 64.1 120(c) ,(2002). BOI’s vio#ations included failures to elicit required 
information, fiilurq tg,a@aipaUtI&iza@on Qf any ‘kind, failures to use independent lhird 
B a r t y , v ~ ~ ~ ~ s ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ r ~ ~ ~ ~ ~ ~ , ~ ~ ~ ~ ~ ~ ~ ~ n  for each service switched. ,Of the sixteen 
&oIat&s&ide odsr&& &itl$n .one@ir~o~$e relehse’date ofthe Order to Show Cause, 

‘O 47 C.F.R. 5 541706 (2002). 

47 C.F.R. $$,54.711,54.713,and 64.604(c)(iii)(B) (2002). 

l4 47 U.S.C. 0 258. 

. I  
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section 64.1195 of the Commission's rules,16 and had discontinued service to customers 
in Vermont without Commission authorization in violation of section 214 of the Act17 
and section 63.71 of the Commission's rules.'8 

6. On December 24,2003, the presiding officer granted the Bureau's second 
motion for partial summary decision, fmding that €301 had willfidly and repeatedly failed 
to make required contributions to federa1 universal service support programs in violation 
of section 254(d) of the Act" and seottion 54.706 of the Co&ssion's'rules~* had 
willfdly and repeatedly failed to make TRS Fund contributions in violation of section 
,64.604(~)(5)(iii)(A) of the Commission's ruks:' and had willfully and repeatedly faiIed 
to file TeIecommunications Reporting Worksheets in a timely manner in violation of 
sections 54.71 1 of the Commission's rules.= 

7. On January 28, 2004, pursuant to section 1.94(a) of the Commission's 
Rules,w the Bureau informed the presiding officer of the hitiation of the negotiations that 
lead to this Consent Decree. Pursuant to section 1.930) of the Commission's r ~ l r n ? ~  the 
Bureau negotiated this Consent Decree to secure future compliance with sections 214, 
254, and 258 of  the Ace5 and related Cornmission rules in exchange for prompt 
disposition of the issues raised in the Order to Show Cause, other than the issues already 
adjudicated by the presiding officer. 

a. AGREEMENT 

8. The Parties agree and acknowledge that this Consent Decree shall 
constitute a final fiefflement between the Parties of the Proceeding and the Order to Show 
Cause. h consideration ,for the termination of this Proceeding in accordance with the 

- ~~~ 

and only those nhe wouldibe considered in determining a forfeiture penalty. See 
Memorandum Opinion and Order, FCC 03M-54 at 8, n. 12 (Dec, 9,2003). 

" 47 U.S.C. 0 214. 

47 C.F.R. 9 64.1195 '(2002), 

47 C.F.R. 0 63.71 (2002). Mehzorandunz Opinion and Order, FCC 03M-54 (Dec. 9, 
2dO3). 

l 9  47 U.S.C. 0 254(d). 

'' 47 C.F.R. 0 64.604(C)(S)(iii)(A) (2002), 

22 47 C.F.R. 5 54.71 1 (2002). Memorandum Opinion and Order, FCC 03M-58 (Dee. 24, 
2003). 

*' 47GF,R. 9 54.706 (2002). 

' 

23 47 C.F.R. 5 1.94(a). 

24 47 C.F.R, 0 1.93(b). 
25 47 pS.C ...@ 214,25&i.i1dC.2~58. 
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terms of this Consent Decree, the Parties agree to the terms, conditions, and procedures 
contained herein. 

9. The Companies aclmlt that they operate as resetlers of interstate 
telecommunications services and that the FCC has jurisdiction over them and the subject 
matter of this Proceeding for the purposes of this Consent Decree. The Companies 
represent and warrant that they are the properly named parties to this Consent Decree and 
are solvent and have sufficient funds available to meet fully all financial and other 
obligations set forth herein. The Companies further represent and wmant that they have 
caused this Consent Decree to be executed by their authorized representative, Kurtis J. 
Kintzel, as a true act and deed, as of the date affixed next to said representative's 
signature. KWis 3. Kintzel and the Companies respectively aflirm and w m t  that he is 
acting in his capacity and within his authority as a corporate officer ofthe Companies, 
and on behalf o f  the Companies, and that by his signature Kurtis J. Kintzel is binding the 
Companies to the terms and conditions of this Consent Decree. The Companies and their 
principals, KUrtis 3. Kintzel and Keanan Kintzel, also represent that they have been 
represented by counsel of their choice in connection with this Consent Decree and are 
fully satisfied with the representation of counsel. 

10. The .Parties waive their right to a hearing on the issues not already 
adjudicated which 'are designated in the Show Cause Order, including all of the usual 
procedures for preparatlon and review of an initial decision. The Parties waive their right 
to judicial reconsideration, review, appeal or stay, or to othenvise challenge or contest the 
validity of this Consent Decree and the Order, provided the presiding officer issues the 
Order without change, addition, ox modification of this Consent Decree. The Companies 
also waive whateverr&ts they may have to contest the validity ofthe presiding officer's 
summary dwislons discussed in paragraphs 5 and 6, above. 

11. The Parties agree that the Show Cause Order may be used in construing 
this Consent Pecree. 

12. , The, Pa&esr.agme that .this Consent Decree is for settlement purposes only 
, anddtbat. si@hg-daes +t cowtitUte an admission by,the Companies, or their principals, 
OFdt~y violati& of-law, rules or policy associated with or arising from its actions or 
Pmissions as described.in the Order to Show Cause. 

13. The *Bu$au agrees eat, in the absence of material new evidence relating 
io issqes desmibed",~ii~eQrder ,to :Show Cause that the Bureau did not obtain through 
disco$ery in this Prqceeding or is not dthemise currently in the Commission's 
poss&ion, the EhreaU $he Cbmission will not use the facts developed in this 
Proceeding, or the exisjence o f  this Copsent Decree, to institute, on its own motion, any 
new ,groceed$gs, fohia1 &r iioma1, 'or to 'make any actions on its own motion against 
the Cbmpaniq, 'or t h ~ ~ r , ~ ~ ~ i p a l s ~ ~ u ~ ~ ~ e ~ g  tbe matters that were the subject of the 
Ordei.'%o' S t i o ~  ~ a ~ s e ~ ~ ' ~ ~ ~ ~ i s ~ e ~ ~ l i u i ~ . ! ~ e  'fgregoing, nothing in this Consent Decree 
limits, intek ~aka, & e ~  iCommsssion: s :authority to consider and adjudicate any formal .;lt . ' .. ;;: . ,,:*i 
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complaint that may be filed pursuant to section 208 of the Communications Act, as 
amended, and to take any action ~ I I  response to such formal complaint. 

Far plltposes of settling the matters set forth herein, the Cornpadel: and 14. 
their Afiliates agree to take the actions described below. 

Beginning on the EiTective Date, no Sales Representative will make a 
Sales Call that is Misleading in any material respect or that represents, 
suggests or impties that: 

(i) the Sales call is a courtesy cau; 

(ii) the Companies, or any one of them, are taking or have taken over 
€or another entity that provides long distance teIephone service 
including, but not limited to, AT&T, Sprint, MCI or any former 
Bell operating company such as Verizon, SBC, or Qwest, unless 
such is actually the case; 

(iii) the only service being sold is state-to-state unless such is actually 
the case; or 

. 

(iv) the Companies have a tariff on file with the FCC. 
Beginning Qn the EEective Date, the Companies will verify any and all 
new and/or former customers only by using the procedures authorized by 
the Commission andlor ,applicable state public utility commissions, 
including those currently set forth in 47 C.F.R. 0 64.1120(c). Any 
Independent Third Party Verifier used by the Companies shall not be 
loaated in the same building as any of the Companies. 

Beginning on the Effwtive Date, for any telecommunications carrier that 
is ,provid&g or.will ptovide interstate telecomunications service and that 
is ownee, planaged or controlled by Kurtis J. Kintzel and/or Keanan 
Riutzel, such telei@bmuniPations carrier shall comply with any 
ComtMisSipn registra&on. requirements, including those currently Set forth 
h.47 C.E;B.,Q 64.1195. 

Beginniqg on tbe Effective Date, none of the Companies will discontinue 
long di&noe,.tteIepWne service to customers in iny State unless it first 
receives,authof;imdiog fmmdhe, Commission and/or applicable state pubtic 
utility cd-&ss$ins, jmIu4ing such authorization that is currently required 
by the FOCb accordance With 47 C,F.R. 0 63.71. 
Beginning on the Effective Date, the Companies will file their 
quarterly and annua$,$6lecomdcations Reporting Worksheets by the 
dye datesqec35d th&eon. \ 

Beginning on the Gsfective Rate, the Companies will make their current 
feddal 'h&veirSal .sen$& .ssntribiltions by the due date ,specified on each 

, ,  
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invoice sent to them by the Universal Service Administrative Company 
(‘VSAC”). 

Beginning on the Effective Date, the Companies wilt make their TRS 

the National Exchange Carrier Association (“NECA”). 

Beginning on the Effective Date, the Companies will pay (if they have not 
already done so> their past due TRS contributions as billed by the National 
Exchange Carrier Association (“NECA”). 

The Companies will pay theh remaining past due federal universal service 
obligations of $772,659.56 in 24 monthly payments of $35,298.75 each, in 
accordance with the documents signed by the Companies and their 
representatives on February 12,2004, 

Prior to any sale, dissolution, reorganization, assignment, merger, 
acquisition or other action that would result in a successor or assign for 
provision of the Companies’ interstate communications services, the 
Companies will furnish a copy of this Consent Decree to such prospective 
successors or assigns and advise same of their duties and obligations under 
this Order. 

conidbutbs by the due date spe&.d on each km!c.ce sent to them by 

The Companies will be responsibIe for making the substantive 
requirements and procedures set forth in this Consent Decree known to 
their respective directors and officers, and to managers, employees, 
agents, and persons associated with the Companies who are responsible 
for implementing the obligations set forth in this Consent Decree. The 
Companies will, within thirty (30) days of the Effective Date, deliver to 
each o f  their current directors and officers, and to all Sales 
Representatives, written instructions as to their respective responsibiIities 
inaconnection with the Conipanies’ compliance and obligations under this 
C9nsent4Decr6e. The Companies will distribute said instructions to all of 
their future directors m d  officers wherever located, and to all fhture Sales 
Representatives, on the date such individuals are appointed or hired to 
such positions. 

The Companies will establish a Sales Representative Code of Conduct (the 
“Code”), ‘which w’ill lconform to this Consent Decree and be reviewed and 
signed by all *current Sales ‘Representatives, As part of their initial 
traiking, each new Sales Representative will also sign the Code. All Sales 
Representatives will reaffirm semicannually, in writing that they have 
recently reviewed., (and fully understand, the Code. The Code will 
qtablisb a gtrict m’lity standard, to which all Sales Representatives will 
be*jreq+edr to;ac&&e. The Code will establish, inter alia, that all Sales 
Rgpreseptatives will: make representations consistent with the restrictions 
specified in’paragraph 14(a) above. 

a 
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(m) Beginning on the Effective Date, the Companies will inform all Sales 
Representatives that violatian of  the provisions of paragraph 14(a) will 
result in mandatory penalties and increasingly severe measures for repeat 

suspension fiom work, and termination. 
offendc?rs, IncludLg employee re-trddng, compensat:on d u d o n ,  

(n) Beginuing on the Effective Date, the Companies will promptly and in 
good fdith address and resolve all complaints in a reasonable manner 
consistent with this Consent Decree. In all cases where the Companies 
conclude that Misleading statements were made by a Sales 
Representative, the Companies will contact the Customer and provide 
appropriate remedies. 

(0) Within 60 days fiom the Effective Date, the Companies will provide a 
formal report to the Bureau. The Companies will provide additional 
reports every twelve (12) months thereafter, with a final report due fifiy 
(50) months from the Bffecti~e Date. Each report will include the 
following: (a) evidence of payment of the Companies' past due universal 
service obligations, the last of which is expected to occur no later than 
March 1, 2006; @) pvidence of payment of the Companies' most recent 
invoice @om the Universal Servioe Administrative Company; (c) evidence 
of payment of the Companies' most recent invoice fiom NECA 
concerning TRS; (d) a copy of the Companies' Telecommunications 
Reporting Worksheets filed since the previous report; (e) the name@) and 
address(es) of all Independent Third Party Verifiers used by the 
Companies since the previous report; and (f) information since the last 
report relating to all customer complaints based on alleged Misleading 
statements from Sales Representatives, including, the name and address o€ 
the customer, the name of the Sales Representative, a brief summary of the 
alleged Wsleadiig staterneat, the disciplinary action taken, if any, against 
the Salqs Representative, and the resolution of the complaint. If, by the 
date of .the report; thp Companies are still investigating one or more such 
complabs and/or have not yet acted on any such complaint(s), the report 
shodld so state. 

15. The C~mpanks will make a voluntary contribution (not .a fine or a 
penal@) in. the .amo~nt~~~~S~l .O,ooO~~;i~~al lnnents  over a forty-eight (48) month period, 
with &e fiwti~$per@u$ way 15.,:2&4, and each successive payment due on the 15* 
day p'f, the fo1Jming ,&o&?The ;fist forty-seven payments shall be in the amount of 
$1.0,7,00; ,the fohydeighth and last payment shall be in the amount of $7,100. The 
Companies may prepay this amom& and arek,encouraged to do so, without penalty. The 
Carnpanies m~t~mak6&..se,apapnents b$ check, wire transfer or money order dram to 
the oder oftbe Vgds@ @opmu&ations Commission, and the check, or money order 
must refer,;to H@lLAG~ :No.3~0033k170$02 .and FRN No. 0007179054.. See 47 C.P.R. Q 
1.8O(h),, The C$mpao$es .must nitiil'.the cweck or money order to: Forfeiture Collection 
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Section, Finance Brancb, Federal Communications Commission, P.O. Box 73482, 
Chicago, Illinois 60673-7482, 

16.. LI express reliance on the co-ienants and representatians contained herein, 
the Bureau agrees to terminate this Proceeding and resolve the Show Cause Order. 

17. The Companies represent and warrant that they shall not, for the purpose 
of circumventing any part of this Consent Decree, effect any change in their form of 
doing business OT their organizational identity or participate directly or indirectly in any 
activity to form a separate entity or corporation which engages in acts prohibited in this 
Consent Decree or for any other purpose which would otherwise circumvent any part of 
this Consent Decree or, the obligations of this Consent Decree. Nothing in the foregoing 
sentence shall be conshed to prohibit the Companies fkom effecting any change in their 
form o f  doing business or their organizational identity, or participating directly or 
indirectly in any activity to fo'm a separate entity or coqoration, where such change does 
not have the effect of circumventing any part of this Consent Decree. 

18. The Companies' and the Bureau's decision to enter into this Consent 
Decree is expressly contingent upon the s i m g  of the Order by the presiding officer and 
the Order becoming a Final Order without revision, change, addition, or modification of 
this Consent Decree. The Parties agree that either the Bureau or the Companies may 
withdraw fiom this Consent Decree if any revision, change, addition, or modification is 
made to its terms. 

19. The Parties agree that this Consent Decree shall become part of the record 
of this Proceeding only on its Effective Date. 

20 If the Commission, ,or the United States ,on behalf of the Commission, 
brings a judicial action to enEorce the tenps of this Consent Dwree, the Parties will not 
contest the. v@&y of4he!Ckins&nt ,Decree, and the Companies and their Affiliates will 
w a i v e ~ i ~ y , s t @ 6 ~  riqt  to a triaLi-ie novo. The Companies and their Affiliates do not 
waive any &futory dght to a trial de mvu to determine whether they violated this 
Consent ;Decree. 

21 ,, The Curirpanies ydutheir principals waive any rights they may othemise 
have under the Equal AccessAo Justice Act, 5 U.S.C. 0 504 and 47 C.F.R, 0 1.-1501 et 
seq. 

' 

22. In the event that this, Consent Decree is rendered invalid by any court of 
compqtent jurisdiction, it shall become null and void and may not be used in any manner 
in any liegal procekding. 

' 23. Any materiaS violation of the Consent Decree, including the non-payment 
of my:fpart-al the fOrfGFe, $11 cgnstitqte a separate violation of a Commission order, 
entitling the Comrhission to :.exercise my ,$ghts and remedies .attendant to the 
enforcerneqt.:of a .(hm~$on or&. Tbe'fhnmission agrees that before it takes any 
-f~rm~l.l' a~t i t i i l , ,~j$co~q~fim ' .  , x ~ ,  m y  .iiIiii.gcxi or suspected violation of this consent 



Decree, the Companies or their Affiliates wilt be notified of the alleged or suspmtcd 
violation and be given a reasanable,opporturdty to respond. 

I 

24. Tbe PartioJ we0 that if any provision of fbe CoMent Dwree 0pnfWs 
with any subsequent nrle or larder adopted ;by the Comraission, where compfiance with 
the provision would resuft in 8 Violatio& (except an order specificaly intended to reviso 
the tern of this Coment Decree to whioh the CompaaiEs and their priucipds do not 
consent) tltat provision will be superseded by suoh Commission rule or order. 

. 

25. By this Consent Decrees the Companies do not waive or altw their right to 
assert and s w k  protection Born disclosure of my privileged or otherwise cofidentid and 
protected documents and hfbmatioq or to swk appropriate sdbguarde of confidentiality 
for any oomp&ively sensitive or proprietary h f b d o n .  The status of materials 
prepared for, reviews made and ~ ~ S C U B ~ O ~ S  held in the preparation for and 
implementation of the Companies' wmplianw efforts under this Consent Decree, which 
would otherwise be privileged or cvnildatial, are not altered by the execution or 
implementation of the terns of this Order and no d v e r  of such privileges i s  mad0 by 
this Consent Decree. 

-.. 
26 The Parties agree that, within five (5) business days after the date of this 

Conscnt Decree, they will file with the presiding officer a joint motion and draft order 
requesting aat the presiding officer sign the draft order, accept Consent Decree, aad 
close the record. Tbe Pafties take such otha action8 a8 may be f l w s a r y  to 
effectuate the objectives of this Consent Decree. 

27. This Consent Decree may be signed in counterparts. 

For the Enfbrment Burtau, 
Federal Comdcations Commission 

For Business Options, Inc. 
U.S, Sal4 hc.htrk Tedmologies 
Buzz 'ibleqom @orporatian 
Av&ar~Ent~ris&, Jnc. fi 

David H Sdomon' 
Chid ClhiefBxecutive ofam 

Date Date' 

' ,  ~ K q S J  -el 

I! Ci fW"LV4 7 am4 L 

f 

11 



Decree, the Companies or their Affiliates will be notified of the alleged or suspected 
violation and be given a reasonable opportunity to respond. 

24. The Parties agree that if any provision of the Consent Demee conflicts 
with any subsequent d e  or order adopted by the Commission, where compfiance with 
the provision would result in a VioIation, (except an order specifically intended to revise 
the terms of tbis Consent Decree to which the Companies and their principals do not 
come&) that provision will be superseded by such Commission rule or order. 

25. By this Consent Decree, the Companies do not waive or alter their right to 
assert and seek protection from disclosure of any privileged or atherwise coddential and 
protected documents and information, or to seek appropriate safeguards of confidentiality 
for any competitively sensitive or proprietary information. The status of materials 
prepared for, reviews made and discussions held in the preparation for and 
implementation of the Companies' compliance efforts under this Consent Decree, which 
would otherwise be privileged or confidential, are not altered by the execution or 
implementation of the terms of this Order and no waiver of such privileges is made by 
this Consent Decree. 

The Parties agree that, within five (5)  business days after the date of this 
Coment Decree, they will file with the presiding officer a joint motion and draft order 
requesting that the prdsidhg ofiicer sign the draft order, accept Consent Decree, and 
close the record. The Parties will take such other actions as may be necessary to 
effectuate the objectives o f  this Consent Decree. 

26 

27. This Consent Decree may be sigaed in counterparts. 

For the Enforcement Bureau, 
Federg1 Communications Commission 

For Business Options, Inc. 
U.S. Bell, IncJLink Technologies 
Buzz Telecom Corporation 
Avatar Enterprises, Inc. 

Kurts J. Kintzel 
Chief Executive Officer 

Date 

. .  
Y '  :, 
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CERTIFICATE OF SERVICE 
i 

Rebecca Lockhart, a Paralegal Specialist in the Enforcement Bureau’s Investigations and 

Hearings Division, certifies that she has, on this 4th day of December, 2007, sent by first class 

United States mail copies of the foregoing Enforcement Bureau’s Opposition to Motion to 

Modify the Issues, or, in the Alternative, Statement of Objections to the Order to Show 

Cause to: 

Catherine Park, Esq. 
2300 M Street, NW, Suite 800 
Washington, D.C. 20037 

Counsel for Kurtis J. Kintzel, Keanan Kintzel, Business Options, Inc., 
Buzz Telecom Corporation, US Bell, hc., Link Technologies and 
Avatar Enterprises 

A copy of the foregoing was also served via hand-delivery to: 

Administrative Law Judge Richard L. Sippel 
Federal Communications Commission 
445 12th Street, S.W., Room 1-C861 
Washington, D.C. 20054 

hbecca L o c k h a  


